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No. 13827

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

National Labor Relations Board,

Petitioner,

vs.

Trimfit of California,

Respondent.

BRIEF OF RESPONDENT.

To the Honorable, United States Court of Appeals for the

Ninth Circuit, and to the Honorable Chief Justice

and Associate Justices Thereof:

The respondent, Trimfit of California, Inc., presents

this its brief in support of its "Answer, Objection and

Opposition of Respondent, Trimfit of California, Inc., to

Petition for Enforcement of an Order of the National

Labor Relations Board" heretofore filed and served herein,

and respectfully represents that this Honorable Court

should deny petitioner's petition for a decree enforcing

the Order of the National Labor Relations Board of

December 2, 1952, reported in 101 N. L. R. B., No.

137, upon the ground and for the reason that Order is

based upon Findings of Fact which are not supported by

substantial evidence on the record considered as a whole.
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I.

Restatement of the Case.

The Respondent started to establish its knitting mill,

for the knitting of women's hosiery, at Anaheim, Cali-

fornia, in about July of 1950 [R. 426].* In December,

1950, Local 43-B of the American Federation of Hosiery

Workers commenced to attempt to organize Respondent's

employees, which ultimately resulted in an organization

meeting of Respondent's employees, held by the Union on

January 21, 1951, all of which was done without the

knowledge of the Respondent [R. 512, 32]. On the fol-

lowing day, January 22, 1951, Respondent closed down

its mill and discharged all but a few of its employees in

order to effect a major change in its manufacturing pro-

cesses [R. 31, 32]. On January 26, 1951, the Union

filed a Petition for Certification as the collective bargain-

ing agent of Respondent's employees with the Board [R.

680-685].

On January 30, 1951, Robert Kramer, an officer of

Respondent, and Theodore Spuller, representing the Union,

had a luncheon, at which time Spuller in the first instance

requested Kramer to recognize the Union as the Collective

Bargaining representative of Respondent's Production and

Maintenance Employees, and deal with the Union as such

representative, but later in the conversation in effect with-

drew that request and asked Kramer whether or not he

would agree to a consent election. Kramer answered by

stating that he would have to take that up with his attor-

ney [R. 340]. In this conversation Spuller did not offer

""References designate "R." refer to the record printed pursuant

to the Rules of this Court. For the convenience of the Court, we
will follow the same method of record citations as adopted by the

Petitioner in its Brief. Unless otherwise indicated, all emphasis

is ours.



—3—
any evidence in support of the Union's majority. A few

days later Spuller and Kramer again met on a social en-

gagement but nothing was said concerning the Union mat-

ter [R. 340]. On February 5, 1951, Spuller left Los

Angeles without having received a reply to his request

that the Respondent agreed to a consent election [R. 340,

341].

On February 6, 1951, Alfred Gitelson and Robert

Kramer, representing the Respondent, and Anthony

Damm, representing the Union, met at the offices of the

Board, with a Mr. Steinfeld, a representative of the

Board. At that time Gitelson stated that he thought the

timing was wrong (for holding a Board election pursuant

to the Union's Petition for Certification) in that at that

particular time Respondent only had as permanent em-

ployees two or three employees [R. 592]. Steinfeld said

that since there were only two or three employees working

at the plant, it was the Board's policy not to hold an elec-

tion with such small number of employees and that Damm
should either dismiss the Petition and refile after the plant

had opened, or that Steinfeld would make that recommen-

dation to the Board [R. 593, 594]. As a result of that,

Damm dismissed the Petition for Certification [R. 167].

Damm claims that at that meeting he told Gitelson that

the Union represented a substantial majority of Respon-

dent's employees, and requested that the Respondent bar-

gain with the Union. However, a careful study of

Damm's testimony and the evidence of the record con-

sidered as a whole, does not support his claim.

On February 7 or 8, 1951, Respondent started sending

out a form letter to its former employees, advising them

that the Respondent was about to resume manufacturing

operations and inviting them to file application for re-

employment [R. 195, 196]. The Respondent offered re-



employment to all of its former employees except Dennis

A. Fitzpatrick, James R. Ludwig, Ruth C. Ludwig and

Raymond Murphy.

On March 7, 1951, the Union filed with the National

Labor Relations Board a charge against the Respondent

which made no mention of failure to bargain [R. 3-5].

On April 7, 1951, the Union wrote a letter to the Re-

spondent stating that the Union represented a majority of

Respondent's employees and requesting the Respondent to

meet for collective bargaining [R. 348, 349]. Although

in this letter the Union claimed that the closing of Re-

spondent's plant was a lock-out and that there was dis-

crimination against its employees, it made no mention of

any prior demand for bargaining on the Respondent and

in it the Union did not offer to produce any proof of its

alleged majority.

On April 12, 1951, another conference took place at the

offices of the Board, wherein Alfred Gitelson represented

the Respondent, and Francis B. Ertel represented the

Union. Mr. A. R. Taylor of the Board was also present

[R. 415, 595]. At that conference Gitelson told Ertel

that if the Union would file its Petition for Certification

that the Respondent would stipulate to an election pur-

suant to the Petition [R. 416]. Ertel thereupon told Gitel-

son that it was not Ertel's desire to file a Petition at that

time for an election because he did not want to jeopardize

the charges the Union had filed with the Board. In answer

to that Gitelson suggested to Ertel that Gitelson would

stipulate that the charges filed by the Union be withdrawn

without prejudice, the election held and then after the

election, if the Union cared to do so, it could refile its

charges that had been dismissed without prejudice. Ertel

refused to follow that suggestion. Gitelson also assured
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Ertel that if it appeared from the election that a majority

of the employees were for the Union, the Respondent

would of course negotiate or bargain with the Union [R.

417]. Mr. Gitelson suggested that at such an election

everyone could vote, both old and new employees, with

the right of both sides to challenge votes—that is, the

Union could challenge the votes of the new employees,

if they believed them to be wrongful replacements, and the

Respondent could challenge votes of old employees who

had not been re-employed; then if even with the votes of

the old employees not re-employed, if the election revealed

that the Union did not have a majority, that would end

the matter [R. 598].

On April 16, 1951, the Respondent, through its attor-

neys Knight, Gitelson, Ashton & Hagenbaugh, by Alfred

Gitelson, wrote a letter to the Union answering the

Union's letter of April 7, 1951, demanding recognition

and collective bargaining. In this letter, the Respondent

stated that it had no information or knowledge concerning

whether or not the Union represented a majority of the

employees and for lack of that information or knowledge

denied that portion of the Union's letter. In its letter the

Respondent further stated that it would meet with the

Union at any time for the purpose of reviewing the

Union's evidence as to representation. It further stated

that if it appeared that the Union might possibly repre-

sent a substantial portion of the employees, even though

less than the majority, the Union could file its Petition for

Certification and that the attorneys for the Company

would render their opinion to the Respondent, recommend-

ing a Stipulation to the holding of an election. The letter

stated that the writer was only requesting some evidence

that the Union represented a substantial portion of the

employees. The letter then proceeded to deny in detail



the Union's statements concerning a lock-out and discrimi-

natory discharge of employees [R. 352-357].

Thereafter and at some time subsequent to May 10,

1951, Alfred Gitelson had several telephone conversations

with Mr. Max Goldenberg, attorney for the Union. In

these conversations Mr. Gitelson told Mr. Goldenberg that

he did not understand why the Union would not file a

Petition for Certification, to which Goldenberg replied that

he didn't know excepting only as it was a practice not to

have a Petition for Certification when there was an unfair

labor practice charge. Mr. Gitelson told Mr. Goldenberg

that in Gitelson's opinion, if the Union was in good faith

that they had a majority of the employees, the Union

would file a Petition because in that event the employees

would vote for the Union and the Respondent would have

to enter into or at least bargain for a contract, and that

would end any questions concerning any Union, although

it wouldn't end the question of unfair labor practice with

reference to the individual employees ; but the fact that the

Union would not file a Petition for Certification led him

to believe that the Union didn't have a number of em-

ployees at all [R. 607-610].

At no time throughout any of the foregoing conversa-

tions, or at any other time, did the Union ever offer to

produce any evidence indicating that the Union had a

majority or any substantial number of the employees of

Respondent signed up with the Union [R. 611].

On July 25, 1951, the National Labor Relations Board

filed its Complaint herein against the Respondent, in which

it among other things alleged that on or about April 16,

1951, and at all times thereafter the Respondent refused

and is still refusing to bargain collectively and in good

faith with the Union [R. 8, 6-10].
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II.

The Findings of Fact of the Trial Examiner and the

Board.

In his intermediate report and recommended Order, the

Trial Examiner among other things found:

1. That Respondent's mill was shut down on January

22, 1951, and all employees locked out for the purpose of

(1) ridding the mill of all known leaders of the Union's

movement, (2) discouraging membership in the Union,

and (3) evading Respondent's statutory duty to bargain

collectively with the Union [R. 61].

2. That on January 30, 1951, and at all times there-

after, Respondent failed and refused to bargain collec-

tively with the Union as the duly designated representative

of the majority of the employees [R. 75].

3. That Respondent's insistence upon an election to

establish the Union's majority was not based upon a bona

fide doubt that the Union represented a majority but that

Respondent's action in locking out and discharging its

employees on January 22, within twenty-four hours of the

Union's first open meeting clearly demonstrates that Re-

spondent's demand that an election be held was not based

upon any desire to resolve a bona fide doubt of the Union's

majority [R. 70, 71].

The Board rejected the Trial Examiner's Findings to

the effect that there was a lock-out by the Respondent on

January 22, 1951 [R. 30-33], but agreed with the Trial

Examiner's Finding of a refusal to bargain by Respon-

dent on and after January 30, 1951, despite the fact that

the Board had to admit that "the Trial Examiner relied

in part upon his Finding of an unlawful lock-out on Jan-

uary 22, to show lack of good faith" [R. 33].



III.

Statement of Issues and Contentions of Respondent.

The issues involved in this proceeding, and Respon-

dent's contentions in connection therewith, are as follows:

1. Upon the undisputed facts in the record, the Union

did not make an unequivocal or any demand upon Re-

spondent to bargain on January 30, 1951, but on the con-

trary the Union withdrew its request to Respondent to

bargain and substituted in the place and stead thereof a

request that the Respondent agree to a consent election,

and therefore there could not be and was not a refusal to

bargain arising out of the Spuller-Kramer conversation of

that date.

2. There is no substantial evidence on the record con-

sidered as a whole to support the Board's finding or the

Petitioner's contention that a demand for recognition and

bargaining was made on February 6, 1951, which Re-

spondent rejected, and hence the rinding and contention

that Respondent was guilty of failure to bargain on Feb-

ruary 6, 1951 is not sustained by substantial evidence on

the record considered as a whole.

3. The findings of the Trial Examiner and the Board

to the effect that Gitelson's letter of April 6, 1951, to the

Union, answering the Union's letter to Respondent of

April 7, 1951, constituted failure to bargain in good faith,

are not supported by substantial evidence on the record

considered as a whole.

4. Since there is no substantial evidence on the record

considered as a whole to support the Board's finding to the

effect that the Respondent was guilty of failure to bar-

gain on January 30, 1951, February 6, 1951, or April

16, 1951, and there is no evidence of any kind in the rec-



ord to indicate that Respondent failed to bargain with the

Union on any other date or dates, the evidence is insuf-

ficient to support a finding that Respondent was guilty

of failure to bargain with the Union.

5. The Court should not by any order made herein re-

quire Respondent to re-do anything which it has already

heretofore done.

6. Under all of the circumstances herein existing, i.e.,

the Union having made its request that Respondent con-

sent to an election and thereupon the Union having filed

its Petition (9[c]) with the National Labor Relations

Board for certification and Respondent having offered

to waive its statutory right (9[c][l]) to a hearing on

said Petition and to consent to an election, but the plant

of Respondent having been theretofore, in good faith

and as found by the Board for a valid business purpose

and not for the purpose of undermining the Union, closed

down for repairs of its machinery and only two (2) or

three (3) employees at said time being employed and

upon the advice of the National Labor Relations Board

the Union having dismissed its Petition for Certification

and thereafter having refused to again file its Petition

for Certification or to consent or agree to an election

among the employees of Respondent, the Order of the

National Labor Relations Board directing Respondent to

bargain with said Union should be vacated and the matter

returned to the Board for an election, such election being

a statutory prerequisite to a finding of refusal to bargain

and no violation of Section 8(a)(5) can exist in the

absence thereof. (See 32 L. R. R. Analysis 69, and 32

L. R. R. 279; In re Broimi Truck and Trailer Manufac-

turing Company, Inc., 32 L. R. R. M. 1583, 1584.)
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IV.

The Union Not Having Made an Unequivocal or Any
Demand Upon the Respondent to Bargain on Jan-

uary 30, 1951, but on the Contrary Having With-

drawn Its Request to the Respondent to Bargain

and Substituted in the Place and Stead Thereof

a Request That the Respondent Agree to a Con-

sent Election, There Could Not Be and Was Not
a Refusal to Bargain Arising Out of the Spuller-

Kramer Conversation of That Date.

With reference to the conversation of January 30,

1951, Mr. Spuller testified in substance that he notified

Kramer that the Union represented a majority of the

workers at the Respondent's plant who wanted the Union

as a bargaining agent for them, and that Kramer replied

that the plant was too small to have an organization

[R. 332]. Spuller in the first instance asked Kramer if

Kramer would be willing to sit down and sign an agree-

ment with the Union, and again Kramer replied that the

plant was too small. During the conversation Spuller on

several occasions reiterated his request that the Respon-

dent bargain, but finally in effect withdrew that request

and substituted in its place a request that the Respondent

agree to a consent election, which is clearly reflected in

a portion of the testimony given by Theodore Spuller on

cross-examination, wherein he testified:

"Q. And at any time during this conversation,

did you tell him that you were making demand upon

him to sit down and bargain with you as a repre-

sentative of a union? A. I asked him to recognize

us as the bargaining unit for the people, because we

now represented the majority of the workers in the

plant.
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Trial Examiner Myers: To recognize you as a

unit or a union?

The Witness: As the agent.

Q. (By Mr. Ashton) : Are we getting this in

chronological order now? In other words, he told

you that after you asked if he was willing to sit

down and sign and discuss with the union that the

union would not uphold these inefficient workers. He
then told you that the plant was too small and to

come back in a year or two and you would discuss

it? A. That is right.

Q. Then you asked him immediately after to

recognize the union as the bargaining agent for the

workers? A. I told him that regardless of size

that we have agreements with mills where only a

few employees. And that his objection to these

people's inefficiency, we could work that [413] out

once we had an agreement with him.

Q. What did he say in answer to that? A.

Well, his answer was the same. That the mill was

too small. That the mill was too small. That if he

was me he would forget about it for the present

time. That he didn't feel there was any necessity

for organization in a small mill of that type.

Q. And what did you answer to that ? A. Well,

I will repeat it the third time. I answered regard-

less of how small the mill may be that we still have

contracts covering small groups of workers within

the shops. And that it made no difference to us

whether the mill was large or small. That an agree-

ment would function efficiently in a small mill as

well as a large mill.

Q. And then what did he say to that? A. He
said the mill was too small.
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Q. Didn't this end at some time this see-sawing

back and forth? You were saying that regardless

of the size of the mill that you wanted him to recog-

nize the union. And he was saying on the other

hand that the mill was too small. How did that

cease? A. / asked whether or not he would agree

to a consent election. And he said he would have

to take that up with his attorney.

Q. Did you ask him who his attorney was? A.

No7l didn't [414].

Q. And was that the end of this see-sawing back

and forth. A. Yes.

Q. When you asked him if he would consent to

or agree to a consent election or stipulate on an

election or words to that effect, what did he say?

A. He said he would have to take that up with his

attorney.

Q. He said he would have to take it up with his

attorney? A. Yes.

Q. Did you discuss whether he would that day?

A. No. I don't believe so. I expected him to give

me an answer.

Q. When did you expect him to give you an

answer? A. Before I left. I expected to leave the

9th.

Q. When was the last time that you saw him

before you left? A. On Saturday night, Febru-

ary 3rd.

0. And that was when you went out to dinner,

to the Sportsman's Lodge? A. That is correct.

Q. And did he tell you on that occasion that he

had or had not discussed the matter with his attorney?

A. No, he did not.

Q. And did you ask him if he had or had not

discussed the matter with his attorney? A. No,

I did not.
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Q. Did you ever at any time thereafter attempt

to contact [415] Mr. Robert Kramer, either in per-

son, by telephone, or by letter? A. No, I did not.

Q. Or in any other manner? A. No.

Q. By telegram or anything? A. No.

Q. And did you at any time make a demand upon

Mr. Kramer in writing to bargain with the union

or recognize the union? A. Not in writing, no,

sir.

Q. Did you ever make a request of any kind to

Mr. Kramer to recognize or bargain with the union

any time after your suggestion of a consent election?

A. At no time after that dinner appointment did

I make any request of that type.

Q. That doesn't answer my question. You told

us that this see-sawing back and forth, of your want-

ing him to recognize your union as the bargaining

agent. And he said it was too small a mill to be

organized. And this ended with your suggestion of

a consent election? A. That is right.

Q. And he told you he would discuss it with

his attorney? A. That is right.

Q. And did he say he would let you know, or

did you assume that? [416] A. I assumed that he

would. He didn't say he would let me know. I

assumed that he would.

Q. Now, my question is after that discussion that

you had about the possibility of a consent election,

did you at any time thereafter either request or de-

mand of Mr. Kramer that Trimfit either recognize

the union or bargain with the union? A. Not indi-

vidually. I don't know whether the national repre-

sentative sent here did or not. I wouldn't be in a

position to answer that. I don't know" [R. 338-342].
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It should be noted here that at no point in this conver-

sation did Spuller ever offer any evidence, or offer to

produce any evidence of the Union's claim of majority.

The foregoing evidence does not under any circum-

stances warrant the conclusion that the Respondent was

guilty of failure to bargain which could arise out of this

conversation of January 30th. Before there can be a

failure to bargain, there must be an unequivocal demand

by the Union upon the employer to bargain. (N. L. R. B.

v. Columbian Enameling and Stamping Co., 306 U. S.

292; N. L. R. B. v. Sands Manufacturing Co., 303 U. S.

332; Atlas Life Insurance Co. v. N. L. R. B. (C. A.

10th), 29 L. R. R. M 2499; Wafford Cabinet Company,

Case No. 32-CA-130, 95 N. L. R. B., p. 1407; The Solo-

mon Company, 84 N. L. R. B., No. 226.)

From the foregoing evidence, it is quite clear that al-

though in the earlier part of the Spuller-Kramer conver-

sations, Spuller was demanding recognition of the Union

and negotiations for a Contract, at the very end of that

conversation Spuller changed his position and made a

demand or request that the Respondent agree to a consent

election and Respondent thereupon agreed that he would

take that up with his attorney. It is self-evident that a

demand by a Union upon an employer that the employer

recognize the Union and negotiate with it on the one

hand, is utterly inconsistent with the demand by the

Union upon an employer to agree to a consent election

on the other hand. The demand for recognition and nego-

tiation presupposes a Union majority, while the very
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purpose of an agreement to a consent election is to try-

out or test the question of whether or not the Union

does have a majority.

At the time of the termination of the Spuller-Kramer

conversation, there can be no doubt but that Spuller left

Kramer with the impression and understanding that

Spuller was requesting of the Respondent an agreement

to a consent election. This would logically and reasonably

cancel out and nullify Spuller's previous demands in the

same meeting that Kramer recognize the Union and

negotiate a collective bargaining agreement with the Union.

There can be no doubt from subsequent events (herein-

after mentioned) that in the first instance the Union

interpreted the Spuller-Kramer conversation in the same

way as did the Respondent, but later at the time of the

hearing in this matter, the Union saw fit to change its

position and contend that the conversation constituted a

demand to bargain and a refusal to do so.

The Court's attention is called to the fact that in the

first "Charge Against Employer" in this proceeding dated

March 7, 1951, and long after the January 30 date, no

mention whatsoever was made of a failure to bargain

[R. 3-5]. Thereafter, and in the original complaint issued

by the Board against the Respondent herein on July 25,

1951, it is alleged that on or about April 16, 1951 and at

all times thereafter Respondent refused and is refusing

to bargain collectively in good faith with the Union [R.

8]. In that connection it is to be noted that the April
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.

16 date coincided exactly with the date of Gitelson's

letter to the Union which answers the Union's letter of

April 7, 1951, and which letter of April 16, 1951 requests

some evidence from the Union of its claimed majority

status. Thus it clearly appears that from the time of

the Spuller-Kramer conversation on January 30 up to

and including the date of the issuance of the complaint,

the Union and the Board took the position that the

failure to bargain was Gitelson's letter of April 16th and

not the Spuller-Kramer conversation. Then at the trial

the complainant changed its position to contend for the

first time that there had been an unequivocal demand upon

the Respondent to recognize the Union and bargain on

January 30 and that the Respondent had rejected such

demand.

Regardless of the impact that this evidence should

have had upon the Trial Examiner and the Board, it is

respectfully submitted that as a matter of law the Board

could not properly have held on the foregoing uncontra-

dicted evidence that the Respondent was guilty of failure

to bargain on January 30. The Union is estopped as a

matter of law to change its position at the time of trial.

"The doctrine of equitable estoppel precludes a

person from maintaining a position or attitude in-

consistent with another position or attitude which

is sought to be maintained at the same time, or

which was asserted at a previous time, and, as a

general rule, where a person has, with knowledge

of the facts, acted or conducted himself in a partic-

ular manner or asserted a particular claim, title,
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or right, he can not afterward assume a position

inconsistent with such act, claim, or conduct to the

prejudice of another who has acted in reliance on

such conduct or representations. The doctrine of

estoppel requires of a party consistency of conduct

when inconsistency would work substantial injury

to the other party."

31 C. J. S. 341 et. seq.

"Subject to modifications and limitations which

will appear, it is a well established principle that a

party who has knowingly and deliberately assumed

a particular position in judicial proceedings is estopped

to assume a position inconsistent therewith to the

prejudice of the adverse party."

31 C. J. S. 372.

We therefore submit that as a matter of law the com-

plaining Union having in effect at the Spuller-Kramer

conversation withdrawn its demand for recognition and

negotiations and substituted in the place and stead thereof

a request for an agreement to a consent election, and

having thereafter and up to the trial in this proceeding

adhered to that position; and the Respondent having in

good faith appeared through its counsel at the offices

of the Board on February 6th and offered to consent

to an election (as will hereafter more specifically appear)
;

the Union was estopped at the time of the trial to change

its position and contend that the Spuller-Kramer conver-

sation was a demand for recognition and negotiation and

a refusal by the Respondent to bargain.
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V.

There Is No Substantial Evidence to Support the

Board's Finding or Petitioner's Contention That
a Demand for Recognition and Bargaining Was
Made on Respondent on February 6, 1951 Which
Respondent Rejected, and Hence the Finding and

Contention That the Respondent Was Guilty of

Failure to Bargain on February 6, 1951 Is With-

out Support.

The only evidence which may be claimed to support the

Board's Finding and the Petitioner's contention that a

demand for recognition and bargaining was made on

Respondent on February 6, 1951 is found in the testimony

of Anthony Damm [R. 153-173]. However, when we

examine carefully the testimony of this witness concerning

the meeting on that date, and particularly when it is

viewed in the light of the record as a whole, it becomes

clear that no fair-minded person could possibly regard

his testimony as "substantial evidence."

Before examining the testimony of Mr. Damm con-

cerning this meeting, we must keep in mind that the

Union had a Petition for Certification pending before

the Board, which it had filed on January 26. 1951, and

that the Union through Spuller had requested Respondent

to agree to a consent election (with respect to the Union's

pending Petition), which the Respondent had not yet

answered. The last thing that Mr. Spuller had asked

Mr. Robert Kramer to do before Spuller left Los Angeles,

the thing that Spuller was awaiting an answer on, was

whether or not the Respondent would agree to a consent

election [R. 359]. There can be no question but that the

purpose of the conference of February 6th was to discuss

the pending Petition and the question of whether or not
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the Respondent would agree to a consent election [R.

592].

Despite this, when Damm was first asked what took

place at the conference, his testimony was as follows:

"Q. (By Mr. O'Brien) : Do you recall a con-

ference in the Board's office at which Mr. Gitelson,

Mr. Kramer and Mr. Steinfeld were present? A.

I do.

Q. What is your recollection of what took place

at that conference? A. I was representing the

union, and I asked Mr. Gitelson that we had a sub-

stantial number of employees signed and that we
were requiring recognition of the union.

Mr. Gitelson, I believe, said that Trimfit had no

employees.

Trial Examiner Myers: What do you mean, you

believe [79] that was what Mr. Gitelson said?

The Witness : He said he had no employees,

Kramer Bros.

Trial Examiner Myers: Kramer Bros, or Trim-

fit?

The Witness: Kramer Bros, or Trimfit.

Q. (By Mr. O'Brien) : What else was said? A.

It was a very short meeting. That was about the

extent of the meeting and I was instructed to with-

draw our petition for an election" [R. 158].

On the following day and after, of course, Damm had

had an opportunity to have his recollection "refreshed,"

and under questioning by counsel for the Union, Damm
testified that at the meeting he told Mr. Kramer or Mr.

Gitelson that the Union had a "substantial majority" of

the Trimfit employees and that these employees were

asking for Union recognition [R. 160-161].
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Although thereafter Damm stuck to his contention that

he had told Gitelson or Kramer of the Union majority

and requested bargaining, it becomes crystal clear in a

later part of his testimony that he didn't remember the

conversation at all. In that connection Damm testified

[R. 167-168]:

"O. Then don't you recall that Mr. Steinfeld said

to you that it was not the policy of the Board to

hold an election for so few employees, and suggested

to you that it was best to withdraw the petition for

an election to be refiled after the plant had reopened

and had its full complement of employees? A. /

recall that Mr. Steinfeld recommended that we with-

draw our petition. As to the other, I don't recall.

Trial Examiner Myers: Did he say that or didn't

he? [96].

The Witness: Well, he did say it as far as

withdrawing the petition, yes.

Trial Examiner Myers : Did he say the other ?

The Witness : I don't recall whether he made any

more comments on it or not.

Q. (By Mr. Ashton) : You don't recall him

saying that you should refile it after the plant re-

opened? A. No, I don't.

Q. And don't you recall that the plant was about

to reopen, but that it would not be on a full scale

and that it would be some days or weeks before it

was completely reopened and all of the employees re-

hired? And suggested that you withdraw your

petition and refile it when everybody was back to

work? A. My recollection is that at that meeting

there wasn't that much said.

Q. Now, do you recall that in the same conver-

sation Mr. Steinfeld asked you, when you were dis-

cussing the question of whether or not to withdraw
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the petition, whether or not you or the union claimed

there were any unfair labor practices involved in the

matter? A. / don't recall that either.

Q. And you don't recall that in answer to that

question you said, no, that there were no unfair

labor practices involved? A. 7" don't recall that,

no.

Trial Examiner Myers: Did you say that or

didn't you [97] say it? When you say you don't

recall, it means nothing to me. I want something

definite.

The Witness: How can I say if I did or I didn't

when I don't remember the conversation.

Trial Examiner Myers: Did you say it?

The Witness: / don't remember whether I said

it or not. I really don't remember.

Q. (By Mr. Ashton) : You may have said it?

A. I wouldn't say I did and I wouldn't say I

didn't, because I don't know."

On the other hand, we have the clear and unequivocal

testimony of Mr. Gitelson to the effect that in the meeting

he stated to Mr. Steinfeld and Mr. Damm that the Com-

pany would stipulate to an election to determine whether

the Union did or did not represent a majority, but that

he thought and made it as a suggestion that the timing

was wrong in that, at that particular time, the firm had

as permanent employees only those people actually work-

ing at that time—two or three employees. He suggested

therefore they either continue the Petition until the plant

would reopen and the people be re-employed, or that

Damm dismiss his Petition and that Gitelson would

stipulate to its refiling when the plant reopens. As to

the holding of an election by the Board, Gitelson stated

to Mr. Steinfeld and Mr. Damm that the plant had been
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closed in order to add a loopless toe attachment to the

machine and in order to get all of the machines in tip-top

working shape to make certain that the major crack-ups

in the plant were not due to any defects in the machine.

He testified that in the conversation that Mr. Damm did

not say in words or substance that the Union had a

substantial majority of the Trimfit employees who had

signed Union cards ; that there was no conversation as to

the Union cards or as to a substantial number or sub-

stantial majority; and that there were no cards present

at the time of the conference about what number, per-

centage or anything else the Union had insofar as the

employees were concerned. He further testified that

Damm did not ask either Gitelson or Kramer for the

Company to bargain with the Union or sign up a Contract

with the Union, or anything of that sort. The parties

were there at the Labor Board on a conference in con-

nection with a Petition for Certification by election and

that is what was discussed [R. 592-594].

This testimony of Gitelson's was substantiated and the

testimony of Damm repudiated by all of the other evi-

dence in the record. If Damm made a demand to bar-

gain, which was rejected on February 6th, why didn't

the Union allege it in its complaint against the Respon-

dent which it filed on March 7, 1951? And if such was

the case, why did the Board in its Complaint issued July

25, 1951, allege that the failure to bargain was on April

16, 1951? And if Mr. Damm could so well remember

the portion of the conversation wherein he made demand

for Union recognition and bargaining, why when ques-

tioned about other matters which occurred in the con-

ference did he have to hide behind the answer "I don't

recall" time and time again, and finally in a response to
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a question by the Trial Examiner answer "How can I

say if I did or I didn't, when / don't remember the con-

versation?"

We are not arguing here the weight of the evidence.

What we are saying is that, considered as a whole, there

is not sufficient substantial evidence to support the find-

ings of the Trial Examiner or the Board to the effect that

there was a demand for recognition and bargaining made

on the Respondent on February 6, 1951. It is certainly

no longer the law (if it ever was) that this Court should

or can place its stamp of approval upon a finding of the

Trial Examiner or of the Board merely because a single

witness of the General Counsel has testified to facts

which viewed in isolation substantiate the findings. This

Court can and should estimate the worth of the testimony

of Anthony Damm in the light of all of the other evidence

in the case. (Universal Camera Corp. v. National Labor

Relations Board, 340 U. S. 474.) In the Universal

Camera Corp. case Justice Frankfurter in reviewing the

rights and obligations of the United States Courts of

Appeals in labor matters such as this, said in part as

follows

:

"The Wagner Act provided: 'The findings of the

Board as to the facts, if supported by evidence, shall

be conclusive.' Act of July 5, 1935, Sec. 10(e), 49

Stat. 449, 454, ch. 372, 29 U. S. C, Sec. 160(e). This

Court read 'evidence' to mean 'substantial evidence,'

Washington, V. & M. Coach Co. v. National Labor

Relations Board, 301 U. S. 142, 81 L. ed. 965, 57 S.

Ct. 648, and we said that '[substantial evidence is

more than a mere scintilla. It means such relevant

evidence as a reasonable mind might accept as ade-

quate to support a conclusion.' Consolidated Edison

Co. v. National Labor Relations Board, 305 U. S.
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197, 229, 83 L. ed. 126, 140, 59 S. Ct. 206. Ac-

cordingly, it 'must do more than create a suspicion

of the existence of the fact to be established. * * *

[I]t must be enough to justify, if the trial were to

a jury, a refusal to direct a verdict when the con-

clusion sought to be drawn from it is one of fact

for the jury.' National Labor Relations Board v.

Columbia Enameling & Stamping Co., 306 U. S. 292,

300, 83 L. ed. 660, 665, 59 S. Ct. 501. * * *

"It is fair to say that by inperceptible steps regard

for the fact-finding function of the Board let to the

assumption that the requirements of the Wagner Act

were met when the reviewing court could find in the

record evidence which, when viewed in isolation,

substantiated the Board's findings. * * *

"The committee reports of both houses refer to

the practice of agencies to rely upon 'suspicion, sur-

mise, implications, or plainly incredible evidence/

and indicate that courts are to exact higher standards

'in the exercise of their independent judgment' and

on consideration of 'the whole record.' * * *

"In order to clarify any ambiguity in that statute,

however, the committee inserted the words 'questions

of fact, if supported by substantial evidence on the

record considered as a whole ***>***
"From the legislative story we have summarized,

two concrete conclusions do emerge. One is the

identity of aim of the Administrative Procedure Act

and the Taft-Hartley Act regarding the proof with

which the Labor Board must support a decision. The

other is that now Congress has left no room for

doubt as to the kind of scrutiny which a court of

appeals must give the record before the Board to

satisfy itself that the Board's order rests on adequate

proof. * * *
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"Whether or not it was ever permissible for courts

to determine the substantiality of evidence support-

ing a Labor Board decision merely on the basis of

evidence which in and of itself justified it, without

taking into account contradictory evidence or evi-

dence from which conflicting inferences could be

drawn, the new legislation definitely precludes such

a theory of review and bars its practice. The sub-

stantiality of evidence must take into account what-

ever in the record fairly detracts from its weight.

This is clearly the significance of the requirement

in both statutes that courts consider the whole

record. * * *

"Congress has merely made it clear that a review-

ing court is not barred from setting aside a Board

decision when it cannot conscientiously find that the

evidence supporting that decision is substantial, when
viewed in the light that the record in its entirety

furnishes, including the body of evidence opposed to

the Board's view. * * *

"To find the change so elusive that it cannot be

precisely defined does not mean it may be ignored.

We should fail in our duty to effectuate the will of

Congress if we denied recognition to expressed Con-

gressional disapproval of the finality accorded to

Labor Board findings by some decisions of this and

lower courts, or even of the atmosphere which may
have favored those decisions.

"We conclude, therefore, that the Administrative

Procedure Act and the Taft-Hartley Act direct that

courts must now assume more responsibility for the

reasonableness and fairness of Labor Board deci-

sions than some courts have shown in the past.

Reviewing courts must be influenced by a feeling that

they are not to abdicate the conventional judicial

function. Congress has imposed on them responsi-
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bility for assuring that the Board keeps within rea-

sonable grounds. That responsibility is not less real

because it is limited to enforcing the requirement

that evidence appear substantial when viewed, on

the record as a whole, by courts invested with the

authority and enjoying the prestige of the Courts

of Appeals. The Board's findings are entitled to

respect; but they must nonetheless be set aside when
the record before a Court of Appeals clearly pre-

cludes the Board's decision from being justified by a

fair estimate of the worth of the testimony of wit-

nesses or its informed judgment on matters within

its special competence or both."

It is therefore clear that this Court should not accept

the testimony of the witness Anthony Damm since that

testimony becomes incredible and unbelievable to any fair

minded person when compared with the balance of the

evidence in the case.

The Petitioner argues (Pet. Br. p. 5) that the Union

withdrew its Petition for Certification upon Gitelson's

suggestion that the Petition was poorly timed because the

plant was then shut down; and then on the same day the

Petitioner sent out letters advising the employees that it

was about to resume operations commencing as of Feb-

ruary 8th. The record does not support this argument.

Anthony Damm himself testified that he dismissed the

Petition upon the suggestion of Mr. Steinfeld, the repre-

sentative of the Board [R. 167]. Also, the fact that Re-

spondent started sending out these re-employment letters

on either February 6th or 7th has no significance because

the plant was reopened in progressive stages, the em-

ployees being put back to work as the machines and other

equipment became ready for renewed operations [R. 514-
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515]. Therefore, when Mr. Gitelson was discussing

the matter of the Union's Petition with Mr. Damm and

Mr. Steinfeld at the Board offices on February 6th, he

was in no position to know when the plant would be in

normal operation with a full compliment of employees.

VI.

The Findings of the Trial Examiner and the Board
to the Effect That Gitelson's Letter of April 16,

1951, to the Union, Answering the Union's Letter

to the Respondent of April 7, 1951, Constituted

Failure to Bargain in Good Faith, Are Not Sup-

ported by Substantial Evidence on the Record
Considered as a Whole.

On April 7, 1951, the Union, through its representa-

tive Francis B. Ertel, wrote a letter to the Respondent

wherein the Union for the first time made a demand upon

the Respondent to bargain [R. 348-349]. In their letter

the Union reiterated its contention that the shutdown of

the plant was a lock-out and further charged discrimina-

tion against certain employees.

On April 12, 1951, Mr. Ertel, representing the Union,

met with Mr. Gitelson, representing the Respondent, in

the offices of Mr. Taylor of the Labor Board. Mr. Ertel

admits that in that conversation Mr. Gitelson suggested

that the Union file its Petition for Certification and that

the Company would stipulate to an election pursuant to

the Petition [R. 416]. Ertel further admits that he told

Gitelson it was not Ertel's desire to file a Petition at

that time for an election because he did not want to jeopar-

dize the charges the Union had filed with the Board [R.

417]. Ertel further admits that Mr. Gitelson then sug-



—28—

gested that Gitelson would stipulate that the charges be

withdrawn without prejudice, the election held, and then

after the election if the Union cared to do so it could re-

file its charges that had been dismissed without prejudice

[R. 147], Ertel then refused to follow that suggested

procedure [R. 417]. At this conversation Ertel did not

offer Gitelson any evidence whatsoever of the majority

status claimed by the Union. Now in all fairness it must

be admitted that Mr. Ertel's attitude in this meeting of

April 12th was a complete reversal of the Union's previ-

ous position in this matter. It can not be denied but that

in the Spuller-Kramer conversation of January 5th the

Union was pressing for an election. It is quite apparent

from the testimony of Anthony Damm as a whole, that

Damm dismissed the Petition for Certification with reluct-

ance. Then when Gitelson appears at the Labor Board

on April 12th and offers to consent to an election, the

Union summarily rejects the proposal or offer and wants

to proceed with collective bargaining without offering the

Company any evidence of the Union's claimed majority

status. Certainly such a complete reversal of the Union's

previous attitude would arouse the suspicions of any right-

minded attorney concerning the Union's alleged majority,

and quite obviously it aroused Mr. Gitelson's suspicions

in that regard.

Therefore, having been unable to reach an agreement

with Mr. Ertel on April 12th, on April 16, 1951, Mr.

Gitelson wrote a letter to Mr, Ertel answering the Union's

letter of April 7, 1951. In this letter, Mr. Gitelson,

among other things, questioned the majority status of the

Union and asked the Union for some evidence of its

majority status [R. 352-357]. In the letter Mr. Gitelson

did not specify any particular type or kind of evidence
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but just some evidence of the Union's claim. Among
other things he said in the letter

:

"Inasmuch as our client has no information or be-

lief or knowledge concerning your representation of

even a substantial portion of the employees, and as

/ am only requesting some evidence thereof, and as

we are certain that if you shall forthwith file your
Petition for Certification, our client will stipulate to

the holding of an election thereunder * * *."

The letter then went ahead to deny the Union's charges of

unfair labor practices.

Now certainly it cannot possibly be said under any cir-

cumstances that it is unreasonable for an employer to re-

quest some evidence of the Union's majority status in a

situation where there has been no election and the Union

has made a demand for collective bargaining without of-

fering any evidence of its majority status. As a matter

of fact the employer would be derelict in his duty to his

employees and would expose himself to a charge of an

unfair labor practice if he entered into a collective bar-

gaining agreement with the Union without being quite

certain of the Union's majority status. As was said in

Texarkana Bus Company v. N. L. R. B., 119 F. 2d 48:

"The law imposes the affirmative duty to treat only

with the true representative, and hence the negative

duty to treat with no other. Virginia Railway Com-
pany v. System Federation, 300 U. S. 525 ; 57 Su-

preme Court, 592, 600; 81 Law Edition 789. As the

employer must act at his peril in recognizing a repre-

sentative, common prudence dictates that he refrain

from acting until satisfactory proof is produced that

the representative in fact speaks for a majority of

the employees."
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Where a union, without offering any evidence of a

majority, demands recognition, and the employer, in good

faith, insists upon an election, the employer is not guilty

of failure to bargain.

North Electric etc. v. N. L. R. B., 123 F. 2d 887

at 889;

N. L. R. B. v. Empire, 107 F. 2d 92;

N. L. R. B. v. Union Pacific, 99 F. 2d 153;

N. L. R. B. v. Chicago, etc., 116 F. 2d 753.

Despite the fact that Gitelson's request for some evidence

of the Union's alleged majority status was reasonable,

and despite the fact that the Respondent was obviously

entitled to such evidence, the Union did not at any time

ever offer to the employer, or any of its representatives,

the slightest evidence indicating that the Union had a ma-

jority or any substantial number of the employees of the

Respondent signed by the Union [R. 611].

In subsequent conversations between Mr. Gitelson and

Mr. Max Goldenberg, who was counsel for the Union,

Gitelson told Goldenberg that he wasn't able to understand

why if the Union was in good faith and had a majority

of the employees, they wouldn't file a Petition, to which

Goldenberg replied in effect that he didn't know why the

Union wouldn't file a Petition, excepting that it wasn't the

Union's practice to do so where unfair labor practice

charges were pending [R. 610]. Admittedly and without

contradiction Gitelson told Goldenberg in these conversa-

tions that the fact that the Union would not file a Peti-

tion led Gitelson to believe that the Union didn't have a

number of the employees at all [R. 610].

Now we have an admitted situation where the Union

not only reversed its original position of wanting an elec-
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tion but in addition thereto has refused to give the Re-

spondent the slightest evidence of the Union's claimed ma-

jority. Under such a set of circumstances Gitelson could

not possibly recommend to the Respondent that it bargain

with the Union.

We realize that there are some cases holding that the

employer may not in every instance require an election

before bargaining with the Union, but we know of no

law to the effect that an employer is not entitled to de-

mand and receive from the Union some evidence of its

claimed majority status before bargaining with it in a

situation where there has been no election.

There can be no question but that the Union's reversal

of its previous position, its refusal to agree to a consent

election plus its refusal to even respond to the employer's

very reasonable demand for some evidence of its claimed

majority status, could and did make Mr. Gitelson seri-

ously doubt the Union's alleged majority status [R. 610].

The petitioner argues that Gitelson should have had no

doubts as to the Union's majority status because Hub-

bard told Mittman that all of the employees in the Mill

belong to the Union except three (Pet. Op. Br. p. 11).

The record does not support this statement. What Hub-

bard actually testified to was:

"Well, he said, Lillian Hayes told the wife that

she went to one of the Union meetings, and the Chair-

man said that all of the members in the Mill belong

to the Union except two knitters and one of the

knitter's wife" [R. 659].

In the first place, this evidence is of course hearsay four

times removed. Even if this hearsay evidence had come

to the attention of Mr. Gitelson, it most certainly would

not have quieted the serious doubts in his mind which
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arose by reason of the strange and secretive behavior on

the part of the Union. In addition to that, of course,

there is no slight evidence that this hearsay evidence

ever came to Gitelson's attention.

The argument that Gitelson's questioning of the Union's

majority status was "belated" is unsupported. The

Union's letter of April 7, 1951, was the first unequivocal

demand upon the Respondent to bargain without an elec-

tion. Gitelson's answer thereto and questioning the Union

status and requiring evidence thereof coming on April

16, 1951, can hardly be called "belated."

In a recent case of Marr Knitting, Inc. (1950), 90 N.

L. R. B. 479, the Board itself held that under very simi-

lar circumstances the Respondent was justified in insist-

ing upon an election. In the Marr case a Union represen-

tative asked Marr to recognize the Union, which he re-

fused to do without an election. The Union then re-

peated its request by letter offering to prove its majority

either by a cross-check of Union designation cards or

a consent election. The Union then filed with the Board

a Petition for Certification. The Respondent made no

reply to the Union's letter but entered into a consent elec-

tion agreement with the Union. Thereafter, the Union

withdrew its consent to the election and filed a charge of

failure to bargain. In that case, the Board said in part:

"Upon these facts and the record as a whole, we

are not convinced that the Respondent acted in bad

faith in refusing to recognize the Union without an

election. Admittedly, it had heard, before receiving

the Union's request for recognition, that a majority

of the employees had voted, in an informal poll, to

join the C.I.O. rather than to form an independent

plant organization. However, the results of such a

poll are not conclusive evidence of a Union's repre-
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sentative status; and in this case the Union itself

suggested, both on November 15, when it first asked

for recognition, and on November 24, when it re-

peated its request in writing, that an election might
be held to establish its majority. The Respondent,

on the first occasion expressed its unwillingness to

grant recognition without an election. On the second

occasion, it made no reply. However, when the

Union, only two days later filed a Petition with the

Board, it promptly agreed to a consent election. We
find nothing in this conduct to persuade us that the

Respondent's preference for an election was moti-

vated by a rejection of the collective bargaining prin-

ciple or by a desire to gain time within which to

undermine the Union, rather than by a bona fide doubt

of the Union's majority.

"Furthermore, although the Respondent engaged

in certain unfair labor practices, as found above, we
do not believe this unlawful conduct was sufficient

under the particular circumstances of this case, to

establish that the Respondent was acting in bad faith

in seeking an election; nor are we persuaded that it

would have made free election impossible * * *."

If the Court agrees that Gitelson's request to the Union

for some evidence of its majority status was not unrea-

sonable (and we do not see how the Court can do other-

wise), and if the Court further agrees that the Union

refused to give Gitelson any evidence of its claimed ma-

jority status (which stands undenied in the record), then

it follows as a matter of law that the Respondent's refusal

to bargain with the Union without an election was proper

and therefore in good faith.

The law is of course clear that where an employer is

acting in good faith in insisting upon an election, and at
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the same time offering to consent to an election in order

to expedite the matter, his insistence upon the election to

test out the Union's claim of majority can not be con-

strued as a refusal to bargain. In re Chamberlain Corpo-

ration, 78 N. L. R. B. 138; In re Russell Kingston,

74 N. L. R. B. 243 ; In re Clement D. Johnson, 75 N. L.

R. B. 229.

In his intermediate report, the Trial Examiner leaned

heavily upon his finding of an illegal lock-out, in order

to further find that the Respondent's demand for an

election was not based on a bona fide doubt as to the

Union's majority. In that regard, the Trial Examiner

said in part:

"Respondent's action in locking out and discharg-

ing its emplyees on January 22, within 24 hours of

the Union's first open meeting, which action, as found

above, was violation of the act and was taken for

the purpose of (1) ridding the Mill of the leaders

of the Union's organizational campaign; (2) to avoid

Respondent's statutory duty to bargain collectively

with the Union, and (3) discouraging membership in

the Union, clearly demonstrates that at the refusal

to bargain and Respondent's subsequent demand that

an election be held, were not based upon any desire

to resolve a bona fide doubt of the Union's majority"

[R. 70-71].

Now this finding of a lock-out on January 22, 1951, was

rejected by the Board [R. 30-33]. It therefore would ap-

pear logically to follow that the support for the Trial

Examiner's finding of failure to bargain disappears. The

Board seeks to support the finding of failure to bargain

by substituting "other violations of the Act found here-

in" in the place of the Trial Examiner's finding of a lock-
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out, to support its finding that Respondent's insistence

upon an election as not being in good faith. We are

utterly unable to follow this reasoning. The only other

unfair labor practices found by the Trial Examiner, which

were approved by the Board, consisted of findings that

the Respondent had discriminate^ refused to reinstate

four of its former employees. Surely it can not reason-

ably be argued that because the Board found that the

Respondent discriminated against four of its employees in

February, that the Respondent's action in April of re-

questing evidence of the Union's claimed majority status

and insisting upon an election (which the Union had there-

tofore insisted upon) was not in good faith.

In the matter of Arteraft Hosiery Company and Amer-

ican Federation of Hosiery Workers, C. I. 0.
} 78 N. L.

R. B. 333, the facts of the case that relate to the ques-

tion at hand are as follows : The Trial Examiner found

that on November 23 and December 8, 1945, and at all

times thereafter the respondent violated Section 8(5)

of the Act by refusing to bargain collectively with the

Union as the exclusive representative of the employees.

In reversing the Intermediate Report of the Trial

Examiner in regard to violations of Section 8(5) of the

Act, the language of the Board is as follows

:

"We have held, and still hold, that an employer may

in good faith insist on a Board election as proof of

the Union's majority but that an employer unlawfully

refuses to bargain if its insistance on such an election

is motivated, not by a bona fide doubt as to the

union's majority, but rather by a rejection of the col-

lective bargaining principle or by a desire to gain

time in which to undermine the union. The crucial

issue in these cases is the employer s motive at the

time of the refusal to bargain/'
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"In this case, during- the period between May 20,

1946, and July 30, 1946. the respondent engaged in

coercive conduct which prevented the employees from

exercising- a free choice in the election to be held on

the later date. However, the first of these un-

lazvful acts did not occur until more tlian five months

after the respondents insistence on an election. We
are reluctant to infer on the record in this case that

the respondents purpose on December 8, 1945, was to

zuait more than five months and then utilise the re-

maining preelection period to combat the union by

unlaivful means. Accordingly, we do not adopt the

trial examiner's finding that on December 8, 1945,

the respondent acted in bad faith in insisting on a

Board election to prove the unions majority, and we
shall accordingly dismiss the allegation of the com-

plaint/'

Sometimes a question more clearly demonstrates a point

than an affirmative argument. In view of the overwhelm-

ing majority which we now know the Union had in April,

1951, why in the world did they steadfastly refuse to give

any evidence to the Respondent of that overwhelming

majority? This question still puzzles us and undoubtedly

was what puzzled Gitelson and raised serious doubts in

his mind concerning the Union's claim of a majority in

April, 1951.

The petitioner's argument that Kramer did not question

the Union's majority status in the January 30th Spuller-

Kramer conversation, is evidence that Gitelson's question-

ing of it in April was not in good faith is fallacious.

As heretofore pointed out, before that conversation was

concluded Spuller withdrew his demand to bargain, which

made unnecessary any questioning of the Union's claimed

majority. Further, there is no significance to the failure

of Kramer to question the Union's majority status be-
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cause there was no evidence in the record of any kind

from which any inference can be drawn that Kramer at

that time had any knowledge whatsoever of the Union's

claimed majority status. In other words, since he had no

knowledge of the status, the mere fact that it didn't occur

to him to question Spuller about it has no significance.

VII.

The Court Should Not by Any Order Made Herein
Require the Respondent to Re-do Anything Which
It Has Already Heretofore Done.

In Paragraphs V and VI of its Answer filed herein, the

Respondent has pointed out to this Court that it has al-

ready heretofore offered to Dennis Fitzpatrick, James

R. Ludwig, Ruth C. Ludwig and Raymond Murphy im-

mediate and full reinstatement to their former or sub-

stantially equivalent positions, without prejudice to their

seniority or other rights and privileges.

The petitioner argues without authority that if the Re-

spondent has already offered reinstatement to the four

employees, "obviously" any decree entered by the Court

would not be construed to require it to perform the same

act again, and should compliance proceedings be subse-

quently brought, Respondent would have full opportunity

to prove what it now alleges respecting these offers.

To us the matter is not so obvious. Any Order entered

by this Court will speak as of the date that the Order is

made and not some prior date. We do not know what the

Court would hold if the Respondent is ordered by this

Court to reinstate the former employees, it does not there-

after do so, it is brought up on contempt proceedings for

failure so to do, and its defense to the contempt proceed-

ings is that it offered the reinstatement prior to the Court's
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Order. The Board's argument in that regard is always

that it will never do so. However, that argument does

not resolve our doubts concerning the possibility of the

Court holding that such a defense is legally ineffective.

All such doubts can be resolved by the Court in any

decree of enforcement simply providing that

"whatever the Respondent has already done in com-

pliance with the Order of the Board, prior to the

entry of this decree, will not be required to be re-

done, and only such things, if any, as have been left

undone by Respondent are required by it to be done."

Such a clause in a decree can not possibly hurt the Peti-

tioner's position. Wording to this effect in a decree of

enforcement is neither new nor novel, but on the contrary

has been incorporated in decrees of enforcement by other

Courts.

In the matter of N. L. R. B. v. Davis Lumber Co.,

Inc., 172 F. 2d 225, the Board petitioned for enforcement

of its Order. The full text of the Court's decision is:

"Per Curiam: The motion is granted, with recog-

nition of the fact that respondent does not resist, but

claims to be in compliance with, the Board's order.

The decree to be entered here therefore will provide

that whatever the respondent has already done toward

compliance with the order of the Board prior to the

entry of this Court's decree will not be required to be

redone, and only such things if any as have been left

undone will be required to be done."

In the case of N. L. R. B. v. Caroline Mills, 167 F. 2d

212, the Board petitioned for enforcement of its order

which, among other things, required the reinstatement of

an employee by the name of Mize. In its answer to the

petition the respondent employer apparently set up the de-
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fense that Mize had in fact been reinstated and then

voluntarily left his employment subsequent to the Board

order but prior to the petition for enforcement of the

Board order. In its decision in that connection, the

Court said:

"As to Mize, however, we think it clear that the

Board's order requiring his reinstatement may not

stand for it is established on the undisputed evidence

that Mize was not only reinstated but was given a

better job than the one he had when he was dis-

charged and that after being reinstated he voluntarily

left the employment of the company. The order then

will be modified by striking out the provision for re-

instatement as to Mize and as modified will be ordered

enforced."

In the case of N. L. R. B. v. Delaware-New Jersey

Ferry Co., 90 F. 2d 250, the Board petitioned for en-

forcement of its order, and in denying the petition, the

Court said, in part:

"The proceeding began with a complaint of unfair

practices charged to the Respondent. The Board has

made its findings sustain the complaint. Ordinarily

nothing would remain to be done except to enforce

these findings. The questions sought to be raised

have become, however, practically moot. There is

now no controversy; no complaint; no grievance. All

which is left is the abstract question of the right of

a labor union official to negotiate with the Respondent

employer on behalf of the engineer employees con-

cerned for a contract of employment. The engineers

have disposed of any controversy there may have been

by themselves unanimously making a contract on

terms suitable to them with the employer. This con-

tract is for a year ahead. There is, in consequence,

nothing to negotiate. The number of engineer em-

ployees is twelve. The sole objective of any nego-
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tiation would be to agree upon terms of employment.

This agreement has already been made and as we
have said is entirely suitable to the employees con-

cerned, each of whom has made the contract agreed

upon. In view of this, we see no need for the inter-

vention of this or any other court. To make the

order asked of us might defeat the very purpose of

the Act of Congress by creating an occasion for

strife which otherwise would not exist. Petition dis-

missed."

The Respondent does not by any means concede but

on the contrary denies that it discriminated against the

employees Fitzpatrick or Mr. and Mrs. Ludwig or

Murphy. However, since the Trial Examiner found

such discrimination, and such findings were based entirely

upon questions of fact rather than of law, and the wheels

of justice grinding slowly, good business judgment com-

pelled your Respondent to and Respondent did thereafter

offer said employees reinstatement, all as set forth in

Paragraphs V and VI of its Answer filed herein, for the

apparent practical considerations that by such offer of re-

instatement Respondent would limit its liability to the com-

paratively small amount of back pay to that date, whereas

if Respondent continued the litigation on that point to

this Court without offering such reinstatement and ulti-

mately possible liability, it would be liable for a much

larger amount of back pay to the employees in question.

The question involved on this appeal is one of Respondent's

legal rights and liberties; the question involved as to

said employees was primarily one of money; Respondent's

rights and liberties being priceless, solely and only for

the reasons aforesaid and so that the question involved

herein shall remain clear and simple, no express contest

is raised as to said employees.
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VIII.

Under All of the Circumstances Herein Existing, the

Union Having Made Its Request That the Re-

spondent Consent to an Election and Thereupon
the Union Having Filed Its Petition With the

National Labor Relations Board for Certification

and Respondent Having Offered to Waive Its

Statutory Right to a Hearing on Said Petition

and to Consent to an Election, but the Plant of

Respondent Having Been Theretofore, in Good
Faith and as Found by the Board for a Valid

Business Purpose and Not for the Purpose of

Undermining the Union, Closed Down for Re-

pairs of Its Machinery and Only Two (2) or

Three (3) Employees at Said Time Being Em-
ployed and Upon the Advice of the National La-

bor Relations Board the Union Having Dismissed

Its Petition for Certification and Thereafter Hav-
ing Refused to Again File Its Petition for Cer-

tification or to Consent or Agree to an Election

Among the Employees of Respondent, the Order
of the National Labor Relations Board Directing

Respondent to Bargain With Said Union Should

Be Vacated and the Matter Returned to the

Board for an Election, Such Election Being a

Statutory Prerequisite to a Finding of Refusal to

Bargain and No Violation of Section 8(a)(5) Can
Exist in the Absence Thereof.

Subsequent to the decision of the Board herein, and as

known to this Honorable Court, new members have been

appointed to the National Labor Relations Board, consti-

tuting a majority thereof.

In the matter of Brown Truck and Trailer Manufactur-

ing Company, Inc. (Order reported, 32 L. R. R. M.

1583), and prior to the appointment of the additional new
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appointees, who with Mr. Farmer constitute a majority of

the Board, Mr. Guy Farmer, Chairman of the Board,

filed his Dissent (32 L. R. R. M. 1584), wherein not-

withstanding that the Union had offered to the employer

proof of its representation of the employer's employees

by authorization cards, which proof was never offered in

our case, he did hold:

"As proof of its majority representation the union

offered in evidence signed authorization cards. But

such cards are an 'unreliable method of determining

majority status of a union. * * *' Because of this

fact and the ready availability of the Board's election

machinery to determine the majority issue, the Board

has turned more and more to the use of the secret

ballot as the most conclusive and satisfactory method

for determining whether or not a union's claim to

majority status is well-founded. In this case, the

union and the employer agreed to a consent election,

thus evidencing their desire to have the issue of the

union's majority status decided at the polls. The elec-

tion was never held because of the shut-down of the

plant, and consequently, in my view, the union never

properly established its right to represent the Char-

lotte employees. Since a finding of exclusive repre-

sentation rights is a statutory prerequisite to a find-

ing of refusal to bargain, I see no basis for finding a

violation of Section 8(a)(5).

"In reaching this conclusion, I am mindful of the

Board and Court decisions which hold that a Board

election is not the exclusive means of determining a

union's majority status, and that the union member-
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ship cards may, under certain limited circumstances,

constitute sufficient evidence under the statute to dem-

onstrate that a union is the majority representative.

But I am of the opinion that reliance upon such sec-

ondary evidence—demonstrably less dependable than

a secret ballot election—should be limited to extraordi-

nary circumstances such as where employer has, in an

effort to avoid his obligations under the statute, en-

gaged in unlawful conduct dissipating the union's

membership and making it impossible to hold a free

and uncoerced election.

"I feel that we must be on guard lest we apply this

principle too readily and so routinely as to undermine

our election machinery and to deprive employees of

their freedom to choose their bargaining agent in a

manner which can leave no doubt as to their real

choice—a secret-ballot election."

Herein, no proof of representation was made or given

by the Union to Respondent prior to the filing by the

Union of its Unfair Labor Practice charge. The Union

had originally requested the Respondent to consent to an

election. Thereupon, and prior to the Respondent's reply

thereto, the Union herein filed its Petition for Certification.

At that time, Respondent's plant was closed down for a

valid business purpose, as found by the Board, and it had

in its employ but three (3) employees. Respondent un-

equivocably offered to stipulate to the election. If Re-

spondent had wished to forestall an election or to attempt

to in any manner whatsoever undermine the Union or its

representation, "it need only have insisted on its statutory



-44—

right to a hearing on the election petition, but instead

Respondent agreed to a consent election" (32 L. R. R.

M. 1585). The Union's Petition was withdrawn only be-

cause it was advised by the Board's representative that by

reason of the plant of Respondent being closed down and

not in operation the Board would not order an election

until the plant had reopened operating. The withdrawal

by the Union of its Petition for Certification after Re-

spondent's offer to consent thereto was not cause of any

unfair labor practice by Respondent nor did the Board

find that such withdrawal was caused by any unfair labor

practice by Respondent. In light thereof, the Union never

properly established its right to represent the employees of

Respondent prior to the filing by the Union of its Unfair

Labor Practice charges.

A finding of exclusive representation rights being a

statutory prerequisite to a finding of refusal to bargain,

no violation of Section 8(a)(5) could exist.

The foregoing is the holding and effect of the decision

of Mr. Guy Farmer, Chairman of the Board. It is reason-

able to assume that, new appointments having been made

to the Board constituting a majority thereof, and Mr.

Guy Farmer being the Chairman thereof, if the matter

herein involved was again before the Board for its de-

cision, it would find and hold as does the law that

no unfair labor practice had been committed by Respon-

dent under Section 8(a)(5) in its insistence that an elec-

tion be held among its employees upon a Petition for

Certification of the Union (see 32 L. R. R. Analysis 69,

32 L. R. R. 279, 280).

Respondent respectfully submits that the foregoing

is the law applicable hereto and that the Petition for

Enforcement should be denied.
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IX.

Conclusion.

It appearing, therefore, that the Respondent was not

guilty of failure to bargain on January 30, 1951, Febru-

ary 6, 1951, or April 16, 1951, and it not being contended

by Petitioner that Respondent failed to bargain at any

other time or times, it follows that Respondent was not

guilty of failure to bargain with the Union; and accord-

ingly, it is respectfully submitted that insofar as the

Board's Order finds the Respondent guilty of failure to

bargain and orders the Respondent to bargain with the

Union, the Petition should be denied.

Respondent having fully and completely complied with

that portion of the Board's Order, ordering the reem-

ployment of or offering to reemploy certain employees,

it is respectfully submitted that any decree of enforcement

should provide that whatever the Respondent has already

done in compliance with the said Board Order, prior to

the entry of said decree, will not be required to be redone,

and only such things, if any, as had been left undone by

Respondent will be required to be done by Respondent.

Respectfully submitted,

GlTELSON, ASHTON, HAGENBAUGH & MURPHY,

By Robert R. Ashton,

Counsel for Respondent.


